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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
Inre: :. Chapter 9
NEW YORK CITY OFF-TRACK BETTING : . Case No. 09-17121 (MG)
CORPORATION, :

Debtor.
________________________________________________________________________ X

OBJECTION OF THE NEW YORK RACING ASSOCIATION, INC.
TO DEBTOR’S BANKRUPTCY PETITION AND
STATEMENT OF QUALIFICATIONS UNDER SECTION 109(C)

TO THE HONORABLE MARTIN GLENN,
UNITED STATES BANKRUPTCY JUDGE:

The New York Racing Association, INcCNYRA”), pursuant to sections 109(c)
and 921(c) of chapters 1 and 9 of title 11 of tmétédl States Code (th&ankruptcy Code”),
and this Court’s Order, entered December 9, 208&Hy objects (theObjection”) to the
voluntary petition (the Petition”) under chapter 9 of the Bankruptcy Code of NewkyGity
Off-Track Betting Corporation lYC OTB”) and the entry of an order for relief in conneati

therewith, and respectfully represents as follows:
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INTRODUCTION

1. The Petition must be dismissed because NYC CGirBat satisfy the
debtor-eligibility requirements under section 1Q%{ttthe Bankruptcy Code and did not meet the
good faith requirement of section 921(c) of the Baptcy Code. Pursuant to section 109(c),
NYC OTB bears the burden of demonstrating thath@)Petition was filed in good faith, (b) it
was specifically authorized to be a debtor undaptdr 9 of the Bankruptcy Code, and (c) prior
to filing its Petition (i) negotiations with its @ditors were “impracticable” or (ii) it reasonably
believed a creditor would attempt to obtain a peféal transfer, rendering negotiations
improper.

2. NYC OTB'’s contentions in its Statement of Quadfions under Section
109(c) of the Bankruptcy Code (th8tatement”) are belied by the most compelling facts,
including the plain language pursuant to which N®TB was organized and permitted to
operate, which compel dismissal of the PetitionstFNYC OTB was not specifically
authorized by state law to file the Petition. SetdNYC OTB has failed to demonstrate that it
was unable to negotiate in good faith over a plaadgustment with its creditors — in particular,
NYRA, which NYC OTB lists as its second largestditer — because such negotiations were
impracticable, or because it was reasonably coedettmat, during such negotiations, a creditor
would attempt to obtain a preference. Third, NYTB3 petition was not filed in good faith, as
it (a) is using these proceedings to avoid maktagusorily mandated distributions to NYRA and
other similar creditors, (b) has no reasonablepg®cis for reorganization, (c) failed to give
adequate consideration to alternatives to a ch&@giéng, and (d) filed for purposes inconsistent

with the policy behind chapter 9.
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3. As more fully discussed below, NYC OTB is indlig to be a chapter 9
debtor and did not file the Petition in good faithccordingly, this Court should dismiss the
Petition.

FACTUAL BACKGROUND

4. On December 3, 2009 (theetition Date”’), NYC OTB filed the Petition
[Docket No. 1] and Statement [Docket No. 6], alevith the Declaration of Robert J. Garry in
Support of the Chapter 9 Petition and the StatemieQualifications (the Garry Declaration”)
[Docket No. 2] and the Declaration of Raymond Caseyupport of the Chapter 9 Petition and
the Statement of Qualifications (th€dsey Declaration”) [Docket No. 3].

5. In the Statement, NYC OTB claims to be qualifiede a chapter 9 debtor
under the requirements of section 109(c) of thekBgrtcy Code. (Statement at 1.) In support
thereof, NYC OTB contended that “[it] is specifigaghuthorized by name to be a chapter 9
debtor through Executive order No. 27 . . . issogdlew York Governor David A. Paterson on
September 1, 2009” (thé&Xecutive Order”) and that, “[o]Jn December 3, 2009, the board of
directors of NYC OTB voted to pass resolutions atiting the commencement and prosecution
of this case.” (Idf 2.) In addition, NYC OTB asserted in a perfongtmanner that it “is (a)
unable to negotiate with creditors because suchtiampn is impracticable; and (b) reasonably
believes that a creditor may attempt to obtairaadfer that is avoidable under section 547 [of
the Bankruptcy Code].”_(Id 5.)

6. Concurrently with the Petition and StatementNQTB filed its List of
Creditors Holding 20 Largest Unsecured Claims {thiesecured Creditors List”), which lists
NYRA as NYC OTB’s second largest unsecured credidocket No. 4]. Strangely, upon

information and belief, NYC OTB failed to include the Unsecured Creditors List other post-

US_ACTIVE:\43265710\07\65312.0004 3



employment benefits obligations, non-current, whaittording to the audited financial
statements of NYC OTB, aggregate claims in excé$2@0 million.

7. As set forth in the Garry Declaration, NYC OTé&kaowledges that it is
statutorily required to distribute a certain petege of the total dollars wagered through its
services on a race to the New York State (Btat€”) horse racing industry, including NYRA.
(Garry Decl. § 7.) Notably, NYC OTB is requirea ‘fpay [mandatory distributions to] its
statutory beneficiaries before making allowancet®pwn operating expenses.” (Casey Decl.
17.) In addition, NYC OTB acknowledges its obligatto make payments to NYRA pursuant
to negotiated simulcast contracts between thegzar{iGarry Decl. 1 7.) NYC OTB has not
made timely payment to NYRA of distributions marethby either the Racing Law or by
contract. (Se&nsecured Creditors List.) As of the Petition®dty NYC OTB’s own
acknowledgment, NYRA is entitled to payments deast $14,695,315.07. (Sik) This
amount is slightly less than the amount owed NY@Q@Top unsecured creditor, and is over
twice as much as the amount owed to NYC OTB's tlardest unsecured creditor. (Sdé

8. According to the Casey Declaration, the primaugpose of NYC OTB'’s
bankruptcy filing is to pursue a “legislative restturing of NYC OTB’s mandatory distribution
payments.” (Casey Decl. § 37.) But, NYC OTB’squnal lobbying agenda is hardly a
concrete “business plan,” and NYC OTB is hinging sluccess of this case on the State
Legislature’s “swift and decisive” action to modifye legislative distribution scheme — a subject
that NYC OTB has “repeatedly petitioned” the Statgslature to addresg no avail. (Id. 1
23,57.) NYC OTB confesses that all “other aspettdYC OTB’s business plan are still under

consideration.” (1df 37.) For example, NYC OTB contemplates delgrfaing of $250 million,
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the source of which will depend on “the conditidrfinancial markets at the time NYC OTB
plans to obtain such financing.” (191.64.)

9. On December 9, 2009, this Court entered an AjeDispensing With
Any Requirement to File a List of Customers or Eoygkes, (B) Fixing (I) a Deadline for Filing
Objections to the Chapter 9 Petition, (ll) a Deellior Any Response, and (lll) a Hearing Date
on Any Such Objection, and (C) Approving Form ofldirecting Notice [Docket No. 19] (the
“Order”). Pursuant to the Order, this Court set Janda010 at 4.00 p.m. as the deadline to
object under section 921(c) of the Bankruptcy Cindie Petition and the entry of an order for
relief.

NYC OTB FAILS TO SATISFY SECTION 921(c) OF THE
BANKRUPTCY CODE AND THE PETITION MUST BE DISMISSED

A. NYC OTB Has Not Satisfied Its Burden of
Demonstrating lts Eligibility Under Section 109(c)

10. Section 921(c) of the Bankruptcy Code statas tha]fter any objection
to the petition, the court, after notice and a imgammay dismiss the petition if the debtor did not
file the petition in good faith or if the petiti@oes not meet the requirements of this title.”
11 U.S.C. 8§ 921(c). Although the statutory languafisection 921(c) is permissive, courts have
interpreted it as requiring dismissal of a petitibed by a debtor not eligible for relief under

chapter 9._In re City of Vallejegl08 B.R. 280, 289 (B.A.P. 9th Cir. 2009) (“Desyihe

permissive statutory language, courts have corg@u@21(c) to require the mandatory dismissal
of a petition filed by a debtor who fails to mele¢ ligibility requirements under § 109(c).”

(citation omitted)); In re Valley Health Sy883 B.R. 156, 160 (Bankr. C.D. Cal. 2008) (citing

In re County of Orangel83 B.R. 594, 599 (Bankr. C.D. Cal. 1995) (“Altlyln the language of

8 921(c) is permissive, the case law indicates§H#1(c) ‘must be given a mandatory effect if
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the defect in the filing is in the debtor’s elidityi to file chapter 9.”” (quoted reference
omitted))). An entity is eligible for relief undehapter 9 only if it:
(1) is a municipality;
(2) is specifically authorized, in its capacityamunicipality or by
name, to be a debtor under such chapter by stajetsy a
governmental officer or organization empowered tateSlaw to
authorize such entity to be a debtor under sucpteha
(3) is insolvent;
(4) desires to effect a plan to adjust such deintd,;
(5)(A) has obtained the agreement of creditorsihgldt least a
majority in amount of the claims of each class thath entity
intends to impair under a plan in a case under shapter;
(B) has negotiated in good faith with creditargl has failed to
obtain the agreement of creditors holding at laastjority in
amount of the claims of each class that such eintigynds to

impair under a plan in a case under such chapter;

(C) is unable to negotiate with creditors beeasisch negotiation
is impracticable; or

(D) reasonably believes that a creditor maynateto obtain a
transfer that is avoidable under section 547 ¢ title.

11 U.S.C. § 109(c).
11. The chapter 9 petitioner bears the burden wioahstrating that it has met
the mandatory provisions of section 109(c)(1)-(@d ane of the requirements under section

109(c)(5). _In re City of Vallejp408 B.R. at 289 (citing In re Valley Heal®83 B.R. at 161); In

re County of Orangel83 B.R. at 599 (citing In re City of BridgepotP9 B.R. 332, 339 (Bankr.

D. Conn. 1991)). When determining whether a chrepmetitioner is eligible for an order for
relief, a bankruptcy court “should . . . exercigs jurisdiction] lightly . . . . Considering the

bankruptcy court’s severely limited control ovee ttebtor, once the petition is approved, access
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to Chapter 9 relief has been designed to be antiotelly difficult task.” In re Sullivan County

Reg’'l Refuse Disposal Dist165 B.R. 60 (Bankr. D.N.H. 1994); skere Cottonwood Water

and Sanitation Dist., Douglas County, Colti38 B.R. 973, 979 (Bankr. D. Colo. 1992)

(explaining that, although the Bankruptcy Codeegsedial legislation, is generally broadly
construed, “municipal bankruptcies involve sigrafi¢ problems . . . not encountered in the
private sector” and raise important constitutiasalies, so that “Congress consciously sought to
limit accessibility to the bankruptcy court by mcipalities” (internal quotation marks and
citation omitted)).

While NYRA accepts that NYC OTB is a public benefitrporation in
accordance with Section 603(1) of the Racing Lawd, thus would constitute a “municipality”
as per section 101(40) of the Bankruptcy Code, NIYKB fails to satisfy each of the other
required precepts for chapter 9 protection.

1. NYC OTB's Petition Must Be Dismissed Because NYC CH
Was Not Specifically Authorized To Be A Chapter 9 [Bbtor

12. Section 109(c)(2) makes clear that a munidipadinot eligible to be a
debtor unless it is specifically authorized byetaiv, or by a governmental officer or
organization empowered by state law, to file fonkvaptcy. Such authorization must be “exact,
plain, and direct with well-defined limits so thadthing is left to inference or implication.” Ier

County of Orangel83 B.R. at 604 (finding investment fund formegddounty was not

specifically authorized by California statute tie fits chapter 9 petition); accohd re Slocum

Lake Drainage Dist. of Lake County36 B.R. 387, 390 (Bankr. N.D. Ill. 2006) (citats

omitted) (dismissing chapter 9 petition filed byithage district because it was not specifically
authorized, in its capacity as a municipality omane, to be a debtor under any lllinois statute,

and was not authorized by a governmental officearganization empowered by lllinois law).
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13. Section 109(c)(2), enacted as part of the ¥d8éndments to the
Bankruptcy Code, changed the language in secti®{cl@om “generally authorized” to file a
chapter 9 proceeding to the “specifically authalizenguage currently found in the statute. In

re Alleghany-Highlands Econ. Dev. Autl270 B.R. 647, 648 (Bankr. W.D. Va. 2001). The

legislative history of the 1994 Amendments indisdteat the subsection was enacted to remedy
a split in the courts as to whether states haddwigle express statutory authorization for a

municipality’s chapter 9 filing._In re Timberon \féa & Sanitation Dis{.No. 9-07-12142, 2008

WL 5170581, at *1 n.3 (Bankr. D.N.M. June 18, 20@®eln re Slocum Lake336 B.R. at 390

(quoting H.R. Rep. No. 103-835, at 59 (1994) (“Téestion clarifies the eligibility requirements
applicable to municipal bankruptcy filings by reguog that municipalities be specifically

authorized by the State in order to be eligibl&éleofor bankruptcy.”));_In re County of Orange

183 B.R. at 604 (“The [1994] amendment requires tta state give the municipality express
authority to file.”).

14. Therefore, it is clear that, in this case, atharity to file the Petition
exists absent legislative authorization and subsetiogubernatorial agreement specifically
(i) authorizing NYC OTB to file a bankruptcy petifi, or (i) empowering a governmental
officer or organization to authorize NYC OTB'’s banftcy filing.

15. The Statement fails to point to statutory laaggithat meets the
Bankruptcy Code’s specific authority requiremeihis is because no such language exists. The
State has passed legislation enabling a munigypadiits emergency financial control board, or
the city of New York or the New York state finariatantrol board, to file for bankruptcy under

chapter 9. N.Y. Local Fin. Law § 85.80. But, t&aate legislation defines “municipality” as a
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“county, city, town, or village,” id§ 2.00, and does not include a public benefit aafon such
as NYC OTB. Accordinglyexpress authorization was required.

16. NYC OTB contends in its Statement that the Eiee Order specifically
authorized NYC OTB by name to be a debtor undepteh@®. Critically, however, there was
and is no statute that empowered Governor Patéosauthorize — pursuant to Executive Order
or otherwise — NYC OTB to file for bankruptcy proten under chapter 9. Therefore, the
Executive Order could not provide the express amitiuthority required for NYC OTB'’s
chapter 9 filing.

17. The historical background of NYC OTB is instiue and confirms the
foregoing. Nearly forty years after NYC OTB'’s ipt®n, the State legislature enacted Chapter
115 of the Laws of 2008, effective as of June DD& which transferred control of NYC OTB
from New York City to the State and provided fanajor overhaul of the statutory framework
pursuant to which NYC OTB exists and operates., 8espite the State legislature’s finding that
NYC OTB was insolvent, the State legislature ditl specifically authorize NYC OTB to file for
bankruptcy protection and did not empower the Goweto authorize NYC OTB to restructure
under chapter 9 in the event the State’s takeawér@organization efforts failed to improve
NYC OTB'’s economic prospects.

18. Clearly, the State legislature intended forakecutive branch to assume

certain responsibility for NYC OTB from New York @i See, e.gRacingLaw, 8§ 603

(McKinney 2009) (providing governor with power tppint and remove for cause directors on
NYC OTB’s board, and to designate chairman of bpakthd the legislature intended to
authorize the executive branch to utilize chapter @structuring NYC OTB, the legislature

“could have easily drafted appropriate legislation.” In re Slocum Lake336 B.R. at 391.

US_ACTIVE:\43265710\07\65312.0004 9



The fact that the legislature has not done so leadsly one conclusion: that if, and when,
bankruptcy became a necessity for NYC OTB, theeS&gislature intended for the Governor to
return to the legislature to obtain the specifatgiory authority required for NYC OTB’s
bankruptcy filing. Because the Governor did nakseassage of appropriate enabling
legislation, or obtain express statutory authdotyssue the Executive Order, NYC OTB is not
eligible to be a debtor under section 109(c)(2hefBankruptcy Code.

19. Moreover, the resolutions passed by NYC OTB®art of directors
authorizing NYC OTB'’s chapter 9 filing are insufeat to meet the statutory requirement of
section 109(c)(2). Notwithstanding the generapooate power to sue and be sued that is vested
in and exercised by NYC OTB’s board of directoeg RacingLaw, 88 603, 604, the resolutions
passed by NYC OTB’s board did not confer the speaifithorization required for NYC OTB to
file for relief under chapter 9 of the Bankruptcgde, and are without force or effect. Courts
hold that generalized powers under state law, asdhe power to sue and be sued, do not create
a specific authorization to seek the protectiooratktd under chapter 9 of the Bankruptcy Code.

Seeln re Timberon2008 WL 5170581, at *2-3; In re Allegheny-Highten270 B.R. at 649.

Such generalized statutes are not the “exact, ,@aith direct [authorization]” contemplated by

section 109(c)(2) of the Bankruptcy Code. 8eee County of Orangel83 B.R. at 604. To

hold that generalized corporate powers provida@afit authority for a municipality’s
bankruptcy filing, such courts explain, would rwuater to the 1994 Amendments to the

eligibility requirements for chapter 9 proceedin@eeln re Timberon2008 WL 5170581, at

*3; In re Allegheny-Highlands?70 B.R. at 649. Accordingly, the failure to m#es eligibility

requirement mandates dismissal of the Petition.
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2. Alternatively, NYC OTB's Petition Must Be DismissedBecause NYC
OTB Does Not Meet Any Exceptions To The Statutory Bguirement
For Negotiating With Creditors Prior To Filing For Bankruptcy

20. NYC OTB’s Statement and Declarations fail tondestrate that NYC
OTB was unable to engage in good faith negotiatawes a plan of adjustment with its creditors
—in particular, NYRA, which NYC OTB lists as ite®nd largest creditor — because such
negotiations were impracticable, or because itn@asonably concerned that a creditor would
attempt to obtain a preference.

21. Congress enacted the “negotiation” requireroéséction 109(c) to

prevent capricious filings of chapter 9 petitioBgeln re Town of Westlake, Tex211 B.R. 860,

867-68 (Bankr. N.D. Tex. 1997) (suggesting thatisacl09(c)(5) requires that a municipality
have an intent to negotiate with creditors it imketo impair). Pursuant to section 109(c)(5), the
proposed chapter 9 debtor must establish thasitdl@n certain steps prior to filing for
bankruptcy to address its debts outside of bankyupBuch requirement supplements the
requirement in 109(c)(4) that a debtor “desireftea a plan to adjust [its] debts.”

22.  Asthe courtin In re Cottonwood Water and &sioin Districtexplained

the negotiation requirement:

Congress consciously sought to limit accessibibtyhe bankruptcy court by
municipalities [by requiring] . . . the municipaitéy, before rushing to . . . Court,
to first seek to negotiate in good faith concerrtimg treatment the creditors may
be expected to receive under a plan to be filectusédction 941 of the
[Bankruptcy] Code. . . . The ‘creditor protectigorovided by section 109(c)(5) . .

. insures that the creditors have an opportunityeigotiate concerning a plan on a
level playing field with the debtor before theighis are further impaired by the
provisions of section 362 of the [Bankruptcy] Code.

138 B.R. at 979. Accordingly, to be entitled tocader for relief, a potential chapter 9 debtor
“must be prepared to show that it engaged in gadtd hegotiations with its creditors

concerning the possible terms of a plan to be &ftepursuant to section 941 of the Bankruptcy
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Code,” id, or demonstrate why the potential debtor was wnttbengage in such negotiations.
Courts do not “view lightly the negotiation requirents of 11 U.S.C. 1 109(c)(5).” Inre

Villages at Castle Rock Metro. Dist. Ng. 5 B.R. 76, 85 (Bankr. D. Colo. 1990).

a. NYC OTB Failed To Provide Any Evidence
That It Was Incapable Of Engaging In
Pre-filing Negotiations With Its Creditors

23. NYC OTB certifies that it did not negotiate kvitreditors prior to filing
because such negotiations were impracticable. blingden of proving impracticability, as with

other eligibility requirements, rests with NYC OTEeeln re City of Vallejq 408 B.R. at 289

(citing In re Valley Health383 B.R. at 161); In re County of Orand83 B.R. at 599 (citing In

re City of Bridgeport129 B.R. at 339). “As the legislative histordiicates, [the

impracticability requirement] was enacted in 19@6ring the time of an impending municipal
bankruptcy filing by the City of New York and wadended to cover situations in which a very

large body of creditors would render prefiling nggtions impractical.”_In re Sullivan County

Reqg’l Refuse Disposal Dist165 B.R. 60, 79 n.55 9 (Bankr. D.N.H. 1994) (oita omitted);

accord2 King, Collier on Bankruptcyfl 109.04[3][e][iii] (16th ed. 2009) (“[Section

109(c)(5)(C)] was inserted in the 1976 Act as amsez dealing with the difficult problems
created by major municipalities such as New Yory Gvhose bonds are exceedingly numerous
and are frequently in bearer form. Under thessuanstances, negotiation is difficult at best,
because of the extreme difficulty in identifyingtbreditors with whom the municipality must
negotiate.”). Courts considering section 109(¢¥t» define the ordinary meaning of

“impracticable” as “not practicable; incapable eiry performed or accomplished by the means

1on April 8, 1976, an amendment to Chapter IX ofBlamkruptcy Act was enacted into law and
replaced sections 81-84 of the Act that Congreasted in 1937, _Sedeub. L. No. 94-260, 90 Stat. 315
(Apr. 8, 1976).
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employed or at command; infeasible.” See,, éigre Valley Health383 B.R. at 163 (internal

guotation marks and citation omitted).
24, Courts have commonly found the exception itieed09(c)(5)(C)
satisfied where the sheer number of creditors wrearenders prefiling negotiations

impracticable._In re County of Orande83 B.R. at 607-08 (finding negotiations “impreable”

where potential municipal debtor was unable to nereters’ demands for additional collateral
or satisfy claims of hundreds of participants gitvestment pool involving hundreds of

accounts with “complex accountings” (citation omit}f); sedn re Pierce County Hous. Auth.

414 B.R. 702, 713-14 (Bankr. W.D. Wa. 2009) (firglihwould have been impracticable for
debtor to negotiate with approximately 7,000 pagitigants, which number excluded
potential unknown plaintiffs, especially given datd unsuccessful attempts to settle with

existing plaintiffs pre- and post-petition); InVélages at Castle Ro¢gki45 B.R. at 85 (finding

negotiations impracticable for debtor with sevénahdred bondholders). In addition, the
impracticability requirement may be satisfied wlamunicipality must act to preserve its
assets and a delay in filing to negotiate with itogd risks a significant loss of those assets,” In

re Valley Health383 B.R. at 163 (citing In re County of Oran@83 B.R. at 607-08); In re City

of Desert Hot SpringB1 F. App’x 123, 124 (9th Cir. 2003) (“Negotiatiavith Silver Sage was

impracticable in light of Silver Sage’s past higtof freezing the City’s assets and its
unwillingness to agree not to do so again.”), or fihe petitioner’'s] need to protect the public

from harm.” In re City of Vallejp408 B.R. at 298.

25. Here, the number of creditors does not rendgotiations impracticable.
First, NYC OTB, which has not issued public delotesl not face the same difficulty a large

municipal debtor would face in identifying and nagbng with numerous bondholders. Second,
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NYC OTB has not had difficulty identifying its crigdrs due to their sheer number, as evidenced
by NYC OTB'’s filing of its Unsecured Creditors Ligtlbeit incomplete, on the Petition Date. In
fact, the entities that NYC OTB considers its pipad creditors are statutory distributees, like
NYRA, which were well known to NYC OTB prior to tliging of the Petition. Third, while
section 109(c)(5)(C) may not necessarily requidelator to negotiate with creditors to an
impasse or satisfy a numerosity requirement befetermining that such negotiation is

impracticable, setn re Valley Health383 B.R. at 163, NYC OTB concedes thatade no

attempt whatsoever to engage in good faith plan negotiations withdiogs — even those
creditors NYC OTB considers its principal creditdiise NYRA — prior to filing the Petition,
without explaining why it was incapable of doing so. (SeeStatement {5.) Cin re Valley
Health 383 B.R. at 163 (finding negotiations impractiealvhere, even though municipality
admitted that it did not engage in negotiationdts 5,000 creditors holding claims in excess of
$100 million regarding a plan of adjustment primfiting its petition, municipality
communicated with its major creditors to assuranlitevould negotiate a plan of adjustment
consistent with the requirements of chapter 9,direttors only approved the chapter 9 filing
after a public meeting, held on notice, where thegfwas discussed). NYC OTB clearly failed
to satisfy its burden of proof.

26. Moreover, in NYC OTB'’s case, negotiating witleditors posed no risk of

significant loss of NYC OTB'’s assets. This caseriBke In re Orange Countwhere the

bankruptcy court found that the chapter 9 petitidreed no time to enter into negotiations with
the participants in its investment fund before @swequired to file to protect its portfolio assets

from liquidation by its lenders, sd83 B.R. at 608, or In re City of Desert Hot Sggrnwhere it

was likely a creditor would freeze the debtor’'seéissas it had in the past, 81 F. App’x at 124.
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Here, NYC OTB did not assert that it faced a sinmleed to file quickly to preserve its assets
from creditors. In fact, NYC OTB claims it has pm@l single secured creditor that is oweatka
minimus amount (Casey Decl. § 16.) Nor did NYC OTB assertlédito avert public harm. In
sum, negotiations with creditors, even if diffigutould not have been impracticable prior to
filing, and certainly could have been entered it the principal creditors NYC OTB listed on
its Unsecured Creditors List.

b. NYC OTB Failed To Provide Any Evidence That It

Did Not Negotiate Pre-filing Because It Reasonably
Believed A Creditor Would Seek To Obtain A Preferege

27. If NYC OTB could not demonstrate the impradbitity of negotiating
with its creditors prior to its chapter 9 filingYXC OTB was obligated to demonstrate that it
reasonably believed a creditor would attempt t@iobé preference, rendering negotiation
improper. _Sed1 U.S.C. 8§ 109(c)(5)(D). NYC OTB has failed msb. There is no
information in the Statement or Declarations reayény aggressive creditor actidn.

Accordingly, NYC OTB has not met its burden of &dithing that it has satisfied the prefiling

2 As noted above, NYRA is entitled to distributionsrh NYC OTB pursuant to the provisions of the
Racing Law and by contract. NYRA submits that emgnies attributable to statutory distributions are
held in trust by NYC OTB for the benefit of, amooitper parties, NYRA, and NYRA reserves its right to
demand turnover of such monies.

®*NYC OTB represented at its first-day hearing heldb@cember 7, 2009, that pending litigation with
Monticello Raceway (Monticello”) was a factor precipitating its bankruptcy filinggeeMonticello
Raceway Mgmt., Inc. v. New York City Off-Track Biety Corp, Index No. 104624/09 (N.Y. Sup. Ct.
2009). In that action, Monticello seeks to comgelccounting of all handle commissions and other
revenues necessary for computing amounts Monticidins are due from NYC OTB, and for a
judgment declaring the amount owed to Monticelld\)C OTB. (Sedd. Compl. 11 19, 20-21.)
However, NYC OTB’s concern that Monticello may halsained summary judgment in the pending
action within 30-45 days of the Petition Date wontit constitute concern that a creditor was seetking
obtain an avoidable transfer under section 54h@Bankruptcy Code. Moreover, the potential ligpil
in the state court action @y approximately $1.7 million, according to Montiaei complaint. For the
2009-10 fiscal year, NYC OTB projected mandatostrihutions of $97.4 million and total operating
expenses of $138.3 million. (Garry Decl. § 19.)
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negotiation requirement of section 109(c)(5) of Bamkruptcy Code, and it is therefore
ineligible for relief under chapter 9.

B. NYC OTB Did Not File Its Petition In Good Faith

28. Even if NYC OTB could establish, by the reqeistandard of proof, that
it is an entity eligible for chapter 9 relief, tRetition is nonetheless subject to dismissal purtsua
to section 921(c) of the Bankruptcy Code becausdttition was not filed in good faith. “Good

faith is not defined in the Bankruptcy Code.” &McCurtain Mun. Auth.No. 07-80363, 2007

WL 4287604, at *4 (Bankr. E.D. Okla. Dec. 4, 200Qourts have determined, however, that the
primary function of the good faith requirement @cgon 921(c) is to “ensure the integrity of the

reorganization process by limiting access to itdgmtion to those situations for which it was

intended.” _In re Sullivan Countyt65 B.R. at 80 (citation omitted); accdrdre McCurtain

2007 WL 4287604, at *4 (citation omitted); deere Villages at Castle Rock45 B.R. at 81

(describing good faith as requirement that “presetiuse of the bankruptcy process by debtors
whose overriding motive is to delay creditors withbenefiting them in any way or to achieve
reprehensible purposes” (internal quotation marikkatation omitted)).

29.  To determine whether a petition is filed in ddaith, courts may evaluate
“(i) the debtor’s subjective beliefs; (ii) whethiwe debtor’s financial problems fall within the
situations contemplated by chapter 9; (iii) whettier debtor filed its chapter 9 petition for
reasons consistent with the purposes of chapi@r)3he extent of the debtor’s prepetition
negotiations, if practicable; (v) the extent thiéérmatives to chapter 9 were considered; and

(vi) the scope and nature of the debtor’s finangrablems.” _In re Pierce Count¥14 B.R. at

714 (citation omitted); sela re Valley Health383 B.R. at 161 n.8 (“[T]he absence of good faith

prepetition negotiations is a factor that may besodered in determining whether a chapter 9

petition was filed in good faith.” (citation omitt§; In re Villages at Castle Rock45 B.R. at 81
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(stating debtor’s “financial condition, motives,datme local financial realities” are relevant
considerations for a court’s good faith analyasginal quotation marks and citation omitted));

seealsoln re Sullivan Countyl65 B.R. at 81 (examining evolution of case langood faith in

chapter 11 filings as persuasive guidance in comgjrgood faith filings under chapter 9 and
concluding that bad faith dismissals usually resdiere (i) “there were no reasonable prospects
for reorganization and the petition served onlhitaler or delay creditors,” or (ii) for other
reasons, the filing was deemed “at odds with tgeslatively intended scope of the chapter
involved”).

1. The Filing Was Merely A Tactic To
Delay Further Payments To Creditors

30. NYC OTB'’s petition was not filed in good faitlecause NYC OTB seeks
to use these proceedings to avoid paying mandatatytory distributions to NYRA and other
creditors within the horse racing industryThe good faith requirement of section 921(c)
requires that a municipality’s purpose for seekielgef under chapter 9 may not be “simply to

buy time or evade creditors.” 6 King, Collier oarikruptcy 1 900.02[2][d] (15th ed. 2008); see

In re Sullivan County165 B.R. at 82 (finding municipality lacked gofaith where municipality

filed to delay obligations under contract and focoenterparty to compromise, and therefore

“had no sincere intention of debt adjustment iroaerall plan sense”); cfn re Villages at

Castle Rock145 B.R. at 81 (finding that debtor sought protecunder chapter 9 in good faith,
and not merely to delay payments to bondholdergrevbhapter 9 proceeding would provide
time for residential development to proceed so tiatax base could be enhanced and further
development fees realized, which would permit reparyt to bondholders pursuant to a feasible

plan of debt adjustment).

4 Seesupranote 2.
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31. NYC OTB acknowledges that it is statutorilywegqd to make certain
distributions, along with contractual paymentsNdORA and other entities within the State horse
racing industry, and that, under the applicableustay scheme, distributions must be made to
creditors such as NYRA before NYC OTB pays its @xpenses. (Garry Decl. § 7; Casey Decl.
1 17.) In addition, prior to filing, NYC OTB faitkto negotiate in good faith with those parties
within the State horse racing industry, includingRA, to which NYC OTB owed statutorily
mandated payments, and to which NYC OTB was alrelathying payment at increasingly

longer intervals. Like the municipality in In re Sullivan Countlyat merely sought to hold off

an inevitable payment to a contract counterpartyCNDTB is required to pay distributions to
NYRA in full under the racing law3and its chapter 9 filing — ostensibly to lobby for
modification of the legislative distribution schemés simply an attempt to delay, or avoid
altogether, its obligations to NYRA and similarditers. Such an attempt to unreasonably delay
payment to its creditors indicates NYC OTB hasfiletl the Petition in good faith.

2. No Reasonable Prospects For NYC OTB’s Reorganizatio
Exist At Present, And None Existed On The Petitioate

32. NYC OTB'’s lack of good faith in filing for bankptcy is also evidenced
by the fact that its business plan is rife withtomgencies that render the prospect of a successful

reorganization remote. First, NYC OTB’s businelssminges on the State legislature’s “swift

° Upon information and belief, prior to filing, NYCTB had already unilaterally extended payment terms
of distributions to in-state racing tracks, SUCHNYRA, while making timely payments to out-of-state
racing tracks. Singling out in-state tracks foverde treatment also indicates NYC OTB's lack aidjo
faith in seeking bankruptcy protection.

®The statutory payment scheme mandated by the Raaiv directs NYC OTB to make certain
distributions to NYRA on each dollar wagered thriolg)YC OTB’s services on races held by NYRA, as
well as out-of-state thoroughbred radasfpre any such funds may be used by NYC OTB for its own
expenses — a fact asserted in NYC OTB's first-dagdglings. NYRA submits that NYC OTB is required
to distribute such payments in full to NYRA, an@gently holds in trust amounts that NYRA is ertitle
to be paid pursuant to statute. Accordingly, suchis are not property of the debtor and may not be
distributed to creditors in a plan of adjustment.

US_ACTIVE:\43265710\07\65312.0004 18



and decisive” action to modify the legislative distition scheme — a change that NYC OTB'’s
President, Raymond Casey, declares he has repeardlunsuccessfully, petitioned the
legislature to enact since 2005. (Casey Decl3]%2.) _Sealsoll U.S.C. § 943(b)(6)
(requiring that where any regulatory or electograval is necessary under applicable
nonbankruptcy law in order to carry out any pramisof a Chapter 9 plan, such approval either
has been obtained or the plan is expressly conédi@n such approval). Given this critical
element of NYC OTB’s business plan, it is uncleiew NYC OTB could propose a plan of
adjustment, and therefore, how long creditors muast to be paid. This is a particularly
significant consideration in a chapter 9 case, wiveeditors are not able to propose their own
plans, as they can in a chapter 11 case.

33. Second, the most critical of the legislativargpes NYC OTB seeks is
modification of the legislative distribution schemoeallow NYC OTB to pay its operating
expenses before it calculates its mandatory digtah to the State horse racing industry, as well
as State and local governments (ipayment on the “net” rather than the “gross”owséver, it
is likely that, if distributions are made basedpancentages of revenaéer NYC OTB satisfies
its hefty overhead costs, there will be insuffi¢iemds to distribute to the State horse racing
industry. Ironically, this could put the State $®racing industry out of business, which would,
in turn, put NYC OTB out of business. This resasts doubt on NYC OTB'’s ability to “effect

a speedy, efficient reorganization on a feasibkda In re County of Orangd 83 B.R. at 608

(describing Ninth Circuit test for good faith irchapter 11 case and applying to chapter 9

context)’ Moreover, any modification of the legislativetdisution scheme to pay on the “net”

"Such a result is contrary to NYC OTB’s enablingj$éation, which states that the legislature’srinte
was “to ensure that off-track betting is condudted manner compatible with the well-being of tloede
racing and breeding industries in this state, windustries are and should continue to be majorcesu
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would only affect future operations and shortfallsuch legislation cannot apply retroactively to
achieve less than full payment of mandatory stayudcstributions NYC OTB incurred prior to
the Petition Date and during the pendency of tagec

34.  Third, to finance its business plan, NYC OTBteonplates debt financing
of $250 million, the source of which will depend ‘the condition of financial markets at the
time NYC OTB plans to obtain such financing.” (Ea®ecl.  64.) Such a commitment to
debt financing is equivocal, at best, and may eeguire that NYC OTB obtain a guarantee
from the State as a condition to such financingwelver, NYC OTB’s business plan fails to
account for any legislative process that may beralition precedent to such financing.

35. Fourth, any plan of adjustment must “be inkibst interests of creditors.”
11 U.S.C. 8 943(b)(7). The “best interests tems, applied in chapter 9 cases, is “generally
regarded as requiring that a proposed plan pravidetter alternative for creditors than what

they already have.” In re Mount Carbon Metro. D242 B.R. 18, 34 (Bankr. D. Colo. 1999)

(citation omitted); accorth re Sanitary & Improvement Dist., No. 98 B.R. 970, 974 (Bankr.

D. Neb. 1989) (“Section 943(b)(7) . . . simply r@qa the Court to make a determination of
whether or not the plan as proposed is better tii@alternatives.”). Here, NYRA and other
statutory distributees are entitled to be paid teeémy of NYC OTB’s other obligations may be
paid® (Garry Decl. | 7; Casey Decl. 1 17.) Any plamdjustment must provide for payment in
full of such obligations, which constitute the méjpof the outstanding amounts listed on NYC

OTB’s Unsecured Creditors List, in order to satifg best interests test. The amount of such

of revenue to state and local government and sswfcemployment for thousands of state residents.”
RacingLaw § 518.

8 It should be further noted that Section 624 ofRlaeing Law requires that all obligations of NYC OTB
must be satisfied in full prior to termination, athdis liquidation, of NYC OTB.
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obligations that remain outstanding casts doubt¥& OTB'’s ability to propose a plan of
adjustment that is feasible and in the best interafscreditors, as required by section 943(b)(7)
of the Bankruptcy Code.

3. NYC OTB'’s Filing Is At Odds
With The Policy Behind Chapter 9

36. In addition, NYC OTB'’s filing was not in goodith because NYC OTB
appears to have sought bankruptcy protection piiyres leverage to further its previously
unsuccessful legislative agenda. “The generatpdaf chapter 9 is to give a debtor a breathing
spell from debt collection efforts so that it caariwout a repayment plan with creditors.” In re

County of Orangel83 B.R. at 608. Because the purpose of ch8ptethe adjustment of

existing debts, NYRA submits that Chapter 9 isthetproper platform from which to pursue
legislative change that affedtgure operations or to resolve political disputes. 8lseln re

Town of Westlake211 B.R. at 865 (dismissing alleged municipaltdeb petition where filing

was the product of a temporary dispute over authtwisign checks). This Court may — and
should — dismiss the Petition, as its filing wasads with the policy behind chapter 9, and,
therefore, not in good faith.

4. NYC OTB Failed To Consider
Adequately Its Alternatives To Chapter 9

37. Finally, NYC OTB'’s decision to file for bankrigqy without making
reasonable efforts to seek other revenue souraeget its obligations prior to filing
demonstrates a lack of good faith. “The legiskatmnstory indicates that the strict hurdles to
filing Chapter 9 were implemented to ensure thatas considered by a municipality only as a

last resort.” _In re Pierce Couny14 B.R. at 714 (citation omitted) (noting deldecided to file

a chapter 9 petition only after several years édanegotiations and attempts at mediation); see

alsoln re Sullivan Countyl65 B.R. at 78, 82 (finding municipality’s faikito use its powers to
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raise discretionary revenue through its assessamehtaxing powers prior to coming into

bankruptcy court was evidence of lack of good félthg); cf. In re McCurtain 2007 WL

4287604, at *6 (denying objection to good faitimfil, where creditor argued debtor public trust
that provided water and sewer services could havemgted revenues by assessing citizens or
borrowing funds, because evidence showed the smaimunity consisting of low-income
citizens could not afford higher utility rates, amecause state water agency representative
testified debtor would not have been eligible fdo@n from that agency).

38. For example, NYC OTB intends to incur $250 imillof debt to finance
its reorganization. However, it is unclear whsior to coming into bankruptcy court, NYC
OTB did not use its authority to issue bonds tegaevenue to pay its obligations, fund
operations, and grow its business. NYC OTB's failio make such an effort to raise revenue

before filing points to its lack of good faith in thisgreeding, set re Sullivan County165

B.R. at 78, 82, and, when considered in conjunatitth the other indications that that this
Petition was not filed in good faith, warrants dissal of the Petition and this chapter 9

proceeding.
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CONCLUSION

NYC OTB has failed to establish the Congressionaigndated criteria for
bankruptcy intervention. WHEREFORE NYRA respedyfuéquests that the Court (i) decline
to enter an order for relief, (ii) dismiss NYC OBBPetition, (iii) dismiss this case, and (iv) grant
NYRA such other relief as the Court deems just puagher.

Dated: New York, New York
January 4, 2010

/s/ Brian S. Rosen

Brian S. Rosen, Esq. (BR 0571)
WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153-0119
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

Attorneys for The New York
Racing Association, Inc.
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